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UK government should implement DMU 
without delay, lawyers say 
12 August 2020 | 10:58 BST 

• New unit could be under the auspices of communications regulator, 
lawyers say 

• Enforcement should run alongside Code of Conduct, suggest practitioners 
• Appeal against DMU decisions also raises questions about legal procedure 

 

Lawyers have told PaRR that the UK government should not lose time in setting 
up a new Digital Markets Unit, and that it is already behind with enforcement. 

In a 440-page final report following a market study launched in July last year, 
the Competition & Markets Authority (CMA) concluded that a “new pro-
competition regime” should be set up in which a ‘Digital Markets Unit’ is 
established. It would have powers to make orders and issue fines, the CMA said. 

In particular, the unit should have the ability to enforce a code of conduct to 
ensure that online platforms with a position of market power, 
like Google and Facebook, do not engage in exploitative or exclusionary 
practices, or practices likely to reduce trust and transparency, and to impose 
fines if necessary, the CMA recommended. 

The CMA also advocates for the unit to have the ability to order Google to open 
up its click and query data to rival search engines to allow them to improve their 
algorithms so they can properly compete, designed in a way that avoids privacy 
concerns. 

According to the CMA, the DMU should have powers to restrict Google’s ability 
to secure its place as the default search engine on mobile devices and browsers 
in order to introduce more choice for users and to order Facebook to give 
consumers a choice over whether to receive personalised advertising. 

The CMA also launched a Digital Markets Taskforce to provide advice to the 
government on the design and implementation of its new digital enforcement. 
As part of its work, the taskforce has published a call for information and 

https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_.pdf
https://www.gov.uk/cma-cases/digital-markets-taskforce
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launched questionnaires for businesses who sell or distribute their products and 
services (including apps) using UK online marketplaces or app stores. 

The taskforce will build on the Furman review, published in March 2019, and the 
CMA’s findings of its digital platforms and online advertising market study. 

Timothy Cowen, a partner at Preiskel and Co in London, said that while it was 
“disappointing” that the CMA was not proposing to take immediate enforcement 
action, the scale of the problem before regulators and the need for multiple 
actions such as regulation and international coordination arguably precluded it 
from doing so. 

“So it is very disappointing that the DMU is only announced, not formed, and 
that the taskforce is still in the business of producing another report, and we are 
still consulting,” he said. 

The CMA itself, while building a convincing picture of what it envisions a DMU 
to be within the report, cautions that “[we] use the term DMU very broadly, 
noting that this could be a new or an existing institution, or even that the 
functions could be assigned across several bodies”. 

Andrew Taylor, of Aldwych Partners, a consultancy firm which advises on CMA 
investigations and mergers, and formerly a senior director of inquiries at the-
then Competition Commission, said that the DMU would be best placed within 
Ofcom. “Ofcom’s skillset and culture are attuned to the task of a long-term 
regulation of a specific industry, which makes it a better home for the DMU than 
the CMA,” he said. 

“The important thing is that the unit has the right staff and works collaboratively 
with regulators with overlapping or adjacent responsibilities,” Becket McGrath, a 
partner at Euclid Law in London and Brussels, said. 

Taylor said that the remedies from the CMA need to be implemented “as a 
whole, rather than piecemeal”. 

“For example, the proposed Code of Conduct will be more effective if it sits 
alongside more intrusive remedies that can be deployed if compliance with the 
Code is problematic,” he said. 

“Why a Code of Conduct would be successful is the first question,” Timothy 
Cowen said. “There is no evidence that it would have any impact at all, and the 

https://forms.office.com/Pages/ResponsePage.aspx?id=1PJIGcILXkyMNMqsnXNoNGtkupC5OwVAg7xnNB1TNmpUNkYyRTBETTFHSE5RUlJaQjYwMVE2SDdNMS4u
https://forms.office.com/Pages/ResponsePage.aspx?id=1PJIGcILXkyMNMqsnXNoNB1GefqkoNJFg77Wm645XBJUNzNCTzU4OTFDQUVRNDJUU1NHMFM2UDVIOS4u
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://www.gov.uk/cma-cases/online-platforms-and-digital-advertising-market-study
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delay involved in its introduction through Parliament [creates] a mechanism for 
delay and watering down the legislation,” he said. 

He pointed out that big tech companies have a long track record of disputing 
and appealing any attempts by agencies and courts to rein them in. 

“Although the formal route of investigation will be a central part of the DMU’s 
toolkit, it would not be practical or desirable to apply it to every breach of the 
code. We expect that the DMU will frequently be able to achieve even more 
timely cooperation from platforms under the shadow of an investigation and 
possible code orders and financial penalties,” the CMA wrote in its report. 

It also signalled an expectation that firms would have the right to appeal, on 
judicial review grounds, against decisions of the DMU. “This would enable a 
timely review of the DMU’s decisions in line with other regulatory regimes,” the 
report states. 

It is not specified whether these appeals would be before the Competition 
Appeal Tribunal (CAT), which hears appeals on the merits in respect of decisions 
made by the CMA and concurrent regulators under 1998's Competition Act. 

by Aicha Marhfour in London 

 


